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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 
 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 
 
 

 

 1.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES VS. BRENTWOOD UNION 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-01304 
CASE NAME: PINTOR VS. VILLEDA 
SPECIALLY SET PROVE-UP HEARING 
SET BY JUDGE AUSTIN 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-01794 
CASE NAME: MURPHY VS. LU 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT of YING LIN LU 
FILED BY MICHAEL MURPHY 
* TENTATIVE RULING: * 
 

Michael Murphy’s demurrer to the First Amended Cross-Complaint (“FACC”) is 

overruled. The ninth through twelfth causes of action are not barred by the sham pleading rule. 

An answer to the FACC shall be filed and served on or before September 20, 2021. 

 

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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Background 

Defendant / cross-complainant, Jennifer "Jenny" Ying Lin Lu, and plaintiff / cross-

defendant, Michael Murphy, were engaged to be married. (FACC, ¶1.) In September 2017, 

parties were ending their engagement and accordingly, entered into an agreement. (Ibid.) 

The agreement is three pages long and is attached as Exhibit A to Murphy’s verified complaint 

and as Exhibit 1 to Lu’s original cross-complaint (Exhibits C and B, respectively, to Declaration 

of Michael Murphy in Support of Demurrer). The agreement is also referenced in Lu’s verified 

answer and in the FACC at issue here.  

The agreement generally provided that Murphy would pay Lu $6,000 monthly while Lu 

learned to operate Murphy’s yoga studio (“Studio”). Payments were to continue until June 30, 

2018. If Lu was able to successfully operate the studio, she could acquire Murphy’s ownership 

interest in the Studio.  

Murphy filed this action on August 30, 2019, alleging breach of contract, conversion, and 

unjust enrichment. In his verified complaint, Murphy alleges Lu failed to use her best efforts, 

which amounted to a breach of the agreement. He also alleges he mistakenly paid Lu $6,000 

per month for a year longer than agreed, that she refused to return the money, making her liable 

for conversion and unjust enrichment. (See Verified Complaint, Murphy Decl., Ex. C, ¶¶10-13.)  

Lu, acting in pro per, cross-complained on October 31, 2019. She alleged, inter alia, that 

Murphy breached their agreement. Lu stated she was “wrongfully terminated from her 

employment with the Studio” and that she suffered “lost wages and lost opportunity to become a 

50% owner of the Studio business.” (Original Cross-Complaint, Murphy Decl., Ex. B, ¶¶1, 13.)  

On June 15, 2021, this time through counsel, Lu filed her FACC. The FACC adds two 

new cross-defendants and four new causes of action. Lu alleges, “Between September 2017 

and May 2018, Cross-Complainant regularly worked at Studio eight (8) hours in a workday, five 

(5) days a week, and she also worked on weekends as business required. However, she was 

not paid of any salary for her work.” (FACC, ¶14.) The new causes of action invoke provisions of 

the Labor Code related to the timely payment of wages.  

Murphy demurs, arguing the new causes of action fail to state sufficient facts to 

constitute a cause of action. (Code of Civ. Proc., § 430.10 (e).) Specifically, Murphy contends 

that the new causes of action are barred because it has been established that Lu was not an 

employee entitled to wages. Lu opposes the demurrer, asserting the allegations are not factually 

inconsistent. In her declaration in support of the opposition, she claims she only recently 

discovered she was not paid wages at the deposition of Murphy, when he said the payments 

were a “gift.”  

Meet and Confer 

While Murphy made some effort to meet and confer in order to resolve the issues raised 

here (see Decl. of William J. Murray), the efforts were insufficient. Counsel failed to engage in 

such efforts “in person or by telephone.” (Code Civ. Proc., §430.41(a).) However, failure to meet 

and confer in compliance with the statute is not a permissible basis for either sustaining or 
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overruling a demurrer. Given the improbability that meeting and conferring in the correct format 

would change the results here, the Court proceeds with its ruling. 

Request for Judicial Notice 

Murphy’s request for judicial notice is granted, though Murphy is advised to comply with 

California Rules of Court, Rule 3.1113 (l) in the future, which requires a request for judicial 

notice to be a separate document (not combined with a declaration from counsel).  

Standard 

A court assessing a demurrer must “liberally construe[]” a complaint with a view to 

substantial justice between the parties.” (Code Civ. Proc. § 452.) “[I]n testing a pleading against 

a demurrer the facts alleged in the pleading are deemed to be true, however improbable they 

may be.” (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.) 

Contentions, deductions and conclusions of law are rejected. (Blank v. Kirwan (1985) 39 Cal.3d 

311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court gives the 

complaint a reasonable interpretation, reading it as a whole and its parts in their context. (Blank, 

supra, 39 Cal.3d 311, 318.)  

Discussion  

Murphy asserts that Lu’s new claims are barred because of the sham pleading rule.  

The sham pleading rule prevents a plaintiff (or cross-complainant, as we have here) 

from omitting harmful allegations from previous complaints. (Deveny v. Entropin, Inc. (2006) 

139 Cal.App.4th 408, 425.) Unless the plaintiff provides a “plausible” explanation for dropping 

the harmful allegations (such as the need to correct a mistaken allegation or to clarify 

ambiguous facts), the trial court will take judicial notice of the harmful allegations and disregard 

the new and contrary allegations. (Owens v. Kings Supermarket (1988) 198 Cal.App.3d 379, 

383–384.) For the bar on inconsistent fact pleading to apply, the facts must be “antagonistic,” 

which means inherently contradictory and incapable of being reconciled or explained away. 

(Steiner v. Rowley (1950) 35 Cal.2d 713, 718-719.) 

Lu does not dispute Murphy’s argument that the new causes of action depend on her 

being an employee of the Studio, but argues her claims are factually consistent and that the new 

causes of action merely assert new legal theories. The Court agrees for at least two reasons.  

First, the prior affirmative allegations in the original cross-complaint do not undermine or 

destroy the causes of action in the FACC. Lu’s original cross-complaint consistently alleged an 

employment relationship. Lu claimed she was “wrongfully terminated from her employment with 

the Studio” and that she suffered “lost wages.” (Original Cross-Complaint, Murphy Decl., Ex. B, 

¶¶1, 13.) This is consistent with the FACC.  

Second, Lu’s admission in her verified answer that she received monthly payments of 

$6,000 through July of 2019 does not conclusively show she was paid wages. That the monthly 

payments continued for a year after Lu’s termination date at the Studio could weigh against 

construction of the payments as wages. Lu’s belief at the time of receipt does not necessarily 

determine the legal nature of the payments. (See Opposition, 5:4-5.) Notably, paragraph “G” 
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undermines construction of the payments as wages, stating, “[t]he parties acknowledge that 

Murphy has no legal obligation to subsidize Lu's living expenses or to allow Lu to learn the 

business and operation of Studio but that he is willing to do so in recognition of their 

relationship.” 

Employment can be construed to include many sorts of relationship: that of an hourly 

employee, that of an independent contractor, and that of a salaried employee, to name a few. 

The precise arrangement between the parties here is a factual inquiry not properly determined 

on demurrer.  

While Murphy argues the implausibility of Lu only recently discovering she was not paid 

wages, such timeliness is not the grounds on which Murphy demurs and the Court does not 

address it here.   

 For the sham pleading rule to apply, the amended pleading must assert facts 
antagonistic to the original pleading. Here, the FACC does not assert such facts. 

 

  

 4.  TIME:  9:00   CASE#: MSC21-00284 
CASE NAME: RENFRO-VINCENT VS. CALIFORNIA HIGHWAY PATROL 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CALIFORNIA HIGHWAY PATROL 
* TENTATIVE RULING: * 
 

The demurrer of defendant California Highway Patrol (“CHP”) to plaintiff’s First 
Amended Complaint (“FAC”) is sustained, without leave to amend.  The CHP has pointed out 
fatal problems with plaintiff’s claim.  Plaintiff’s Opposition fails to even address most of them.  
If plaintiff contests the tentative ruling to request leave to amend she should appear at the 
hearing prepared to discuss in detail how she proposes to amend and how the proposed 
amendment will solve the problems. 

 
Background 

 
Plaintiff is the mother of the decedent, Steven Armstrong.  She files suit for wrongful 

death against the CHP and others, following Armstrong’s death while walking along Highway 4.  
The basis for the claim against the CHP is that its officers twice encountered Armstrong walking 
along Highway 4 earlier that day and instructed him to leave, but they took no other steps to 
prevent him from returning to the highway.  Plaintiff claims the CHP should have arrested 
Armstrong or arranged for his involuntary confinement.   

 
Plaintiff alleges a dangerous condition cause of action against the CHP, under 

Government Code section 835.  This is a statutory cause of action, which must be alleged 
specifically.  (Lopez v. Southern Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.) 
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Discussion 
 
A public entity may be liable under section 835 “if the plaintiff establishes that the 

property was in a dangerous condition at the time of the injury, that the injury was proximately 
caused by the dangerous condition, that the dangerous condition created a reasonably 
foreseeable risk of the kind of injury which was incurred, and that either:  (a) A negligent or 
wrongful act or omission of an employee of the public entity within the scope of his employment 
created the dangerous condition; or (b) The public entity had actual or constructive notice of the 
dangerous condition under Section 835.2 a sufficient time prior to the injury to have taken 
measures to protect against the dangerous condition.”  (Gov’t C. § 835.)   

 
“’Dangerous condition’ means a condition of property that creates a substantial 

(as distinguished from a minor, trivial or insignificant) risk of injury when such property or 
adjacent property is used with due care in a manner in which it is reasonably foreseeable that 
it will be used.”  (Gov’t C. § 830 (a).)   

 
“’Protect against’ includes repairing, remedying or correcting a dangerous condition, 

providing safeguards against a dangerous condition, or warning of a dangerous condition.”  
(Gov’t C. § 830 (b).)   

 
“’Property of a public entity’ and ‘public property’ mean real or personal property owned 

or controlled by the public entity . . .”  (Gov’t C. § 830 (c).)   
 
Plaintiff’s claim here fails on a number of grounds.  First, plaintiff fails to identify 

specifically what condition of public property was dangerous. 
 
Second, to the extent that plaintiff asserts the dangerous condition was Armstrong 

himself, she fails to state a claim.  For there to be a dangerous condition, there must be a 
dangerous condition of property, not of a person.  A dangerous condition must involve a 
physical characteristic of public property that either by itself, or in conjunction with third party 
conduct, possibly even criminal conduct, “creates a substantial . . . risk of injury when such 
property or adjacent property is used with due care in a manner in which it is reasonably 
foreseeable that it will be used.”  (Rodriguez v. Inglewood Unified School Dist. (1986) 186 
Cal.App.3d 707, 718; Peterson v. San Francisco Community College Dist. (1984) 36 Cal.3d 
799, 812; Thimon v. City of Newark (2020) 44 Cal.App.5th 745, 754.)  By itself, however, third 
party conduct does not constitute a dangerous condition of public property.  (See Zelig v. 
County of Los Angeles (2002) 27 Cal.4th 1112, 1134; Bartell v. Palos Verdes Peninsula Sch. 
Dist. (1978) 83 Cal.App.3d 492, 497.)   

 
Third, to the extent that plaintiff asserts the freeway was dangerous, she fails to allege 

that the CHP owned or controlled it.  The Department that does is the California Department of 
Transportation.  (See Streets & Highways Code § 90, 91.)   

 
Fourth, to the extent that plaintiff contends the fence is the dangerous condition, several 

California cases have directly held that a fence cannot be a dangerous condition where the 
place the plaintiff was injured after penetrating or scaling it was in no other respect dangerous.  
Here, courts have focused on whether a reasonable person using due care would use the fence 
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for the purpose of gaining access to that area, whether the danger of the use would be readily 
apparent to everyone, or whether the fence merely allowed access to the area and the cause of 
injury was solely the misuse of the property by the plaintiff.  (See Schonfeldt v. Cal. (1998) 61 
Cal.App.4th 1462, 1466-1468 (fence that was shorter than recommended held not to constitute 
dangerous condition when 15-year-old scaled it and ran onto a freeway); Bartell v. Palos Verdes 
Peninsula Sch. Dist., supra, 83 Cal.App.3d 492 (unlocked gate or hole in a fence held not to 
constitute a dangerous condition when used by 12-year-old boy to access school playground 
after hours and playa dangerous game).   

 
Fifth, to the extent that plaintiff in reality bases liability on the failure of the CHP officer to 

take more drastic steps to prevent Andrews from accessing the freeway for a third time the 
same day, such a theory would fall under Government Code section 815.6 (mandatory duty), 
not 835 (dangerous condition.)  Further, the statutes that plaintiff cites in her complaint do not 
impose a mandatory duty on a peace officer to arrest someone to confine them involuntarily.  
(See Welf. & Inst. C. 5150 (“may, upon probable cause, take . . .  the person into custody for a 
period of up to 72 hours).)   

 
Sixth the CHP cites various statutes which provide immunity for the actions and inactions 

of their officers concerning Andrews. For instance, if plaintiff alleges the CHP officers should 
have arrested Andrews for violating Vehicle Code section 21960, public employees are immune 
from liability for failing to make an arrest (section 846), enforce laws (sections 818.2 and 820.4) 
or fail to make an adequate mental examination (sections 855.6, 855.8, and 856 (a).)  (See also 
Truong v. James (1985) 168 Cal.App.3d 833 (CHP officers not liable for failing to arrest drunk 
driver, who, after initial accident and while en route to his home, was removed from tow truck 
and ran into traffic where he was struck by cars); Michenfelder v. City of Torrance (1972) 28 
Cal.App.3d 202, 206-207 (officer has discretionary immunity regarding decision whether to 
arrest someone).)   

 
While this is a tragic case, plaintiff has failed to show how the CHP can be held liable for 

Andrews’ death. 

 

  

 5.  TIME:  9:00   CASE#: MSC21-00408 
CASE NAME: WITHARM VS. NEWMAN 
HEARING ON MOTION TO COMPEL PLAINTIFF'S RESPONSES TO DISCOVERY 
FILED BY ADAM LUKE NEWMAN, et al. 
* TENTATIVE RULING: * 
 
Granted. No opposition. Code compliant verified responses to all of the discovery that is the 
subject of this motion shall be served by October 12, 2021. Sanctions in the amount of $735 
shall be paid to the moving party by that date as well. 
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 6.  TIME:  9:00   CASE#: MSC21-00713 
CASE NAME: SCHEMPP VS. ANHETA 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES 
FILED BY RHONDA ALVAREZ, RN 
* TENTATIVE RULING: * 
 
 The motion to strike plaintiff’s punitive damage allegations and prayer for punitive 
damages, brought by defendant Rhonda Alvarez, R.N., is granted without leave to amend.  
Defendant Alvarez shall file an answer on or before September 24, 2021. 
 

Plaintiff alleges that defendants negligently delayed transferring plaintiff to a medical 
care facility for approximately eight hours.  However, plaintiff also clearly alleges that defendant 
Bernardino Ancheta, the owner of the dependent care home, was involved throughout the day in 
the decision of how to handle the situation.  Apparently, defendant Ancheta originally authorized 
such a transfer, but ultimately decided “urgent transfer was no longer necessary.”  (Complaint, 
p. 5, lines 7-8.)  Plaintiff does not allege facts showing that defendant Alvarez somehow had the 
authority to override the owner’s decisions, and is essentially seeking to impose punitive 
damages on Alvarez for being the messenger of those decisions. 

 
Accordingly, the Court finds that plaintiff has not alleged facts showing a willful and 

conscious disregard of plaintiff’s safety on the part of defendant Alvarez.  (See, Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1041-42; Flyer's Body Shop Profit Sharing Plan v. 
Ticor Title Ins. Co. (1986) 185 Cal.App.3d 1149, 1155.)  Further, plaintiff has not alleged facts 
showing that the conduct of defendant Alvarez was "despicable" within the meaning of 
the punitive damages statute.  (See, College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 
704, 725.) 

 
This ruling shall not prejudice any right that plaintiff may have to add a claim for punitive 

damages against defendant Alvarez in the future, by means of a timely motion for leave to 
amend the complaint, should discovery or further investigation reveal new facts supporting such 
a claim, and should plaintiff’s attorneys decide that seeking punitive damages from an ordinary 
nurse working for an hourly wage during the ongoing Covid crisis is a wise course of action.  
Also, this ruling does not in any way affect plaintiff’s claim for punitive damages as against 
defendant Ancheta. 
 
 The Court commends the parties for conducting a polite meet-and-confer discussion 
before the motion to strike was filed, even though the discussion did not resolve the parties’ 
disagreement.  (See Code Civ. Proc., § 435.5.) 
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 7.  TIME:  9:00   CASE#: MSC21-00713 
CASE NAME: SCHEMPP VS. ANHETA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RHONDA ALVAREZ, RN 
* TENTATIVE RULING: * 
 
Vacated.  Defendant filed a “Withdrawal of Demurrer” on September 1, 2021. 
 

  

 8.  TIME:  9:00   CASE#: MSC21-01013 
CASE NAME: STIDHAM VS. LAW OFFICES 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY MICHAEL J. HASSEN, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to compel arbitration and to stay the action pending completion of 
the arbitration filed by defendants Michael J. Hassen and his law firm, defendant Reallaw, APC 
("Hassen Defendants"). Defendants Janine C. Ogando and her law firm Ogando Law Offices 
("Ogando Defendants") have joined in the motion. For the reasons set forth, the motion to 
compel arbitration by the Hassen Defendants joined in by the Ogando Defendants is granted, 
the clause of the third paragraph of the arbitration agreement stating "AND THEIR RIGHT TO 
CONDUCT DISCOVERY (EXCEPT AS THE ARBITRATOR MAY PERMIT)" is severed and 
stricken, and this action is stayed pending completion of the arbitration proceedings.  

Factual Background 

Plaintiff Larry Stidham, through his attorney in fact Mary Stidham-Mathus, filed this action 
against the Hassen Defendants and Ogando Defendants in the Superior Court for Siskiyou 
County. On motion of the Hassen Defendants, venue of this action was transferred to this Court 
in March 2021.  

A. Claims Against Ogando Defendants 
 

Plaintiff's first, second, and third causes of action allege breach of contract claims against the 
Ogando Defendants based on their alleged breach of legal services/retainer agreements 
between Plaintiff and the Ogando Defendants. The sixth cause of action for conversion is also 
asserted only against the Ogando Defendants based on Ms. Ogando's allegedly accompanying 
Mr. Stidham to his bank to obtain the funds to pay her two invoices for her services dated in 
March and April 2019. (Compl. ¶¶ 96, 97.)  

In her joinder declaration, Ms. Ogando states that in April or May 2019, she and her firm were 
engaged by Plaintiff to provide a limited representation of Mr. Stidham in his pending action in 
Siskiyou County Superior Court arising out the sale of his family business (the "Siskiyou Action" 
for convenience). (Ogando Decl. ¶ 2; Opp. p. 2, l. 22 - 3, p. 4.) She was engaged for the 
limited purpose of trying to continue the trial scheduled in that case and to obtain leave 
to amend Mr. Stidham's complaint, and if successful, she would seek out other counsel to 
represent Mr. Stidham in connection with any amended complaint and trial. (Ogando Decl. ¶ 3.)  
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B. Claims Against All Defendants 
 

Plaintiff's fourth cause of action is asserted against both the Hassen Defendants and the 
Ogando Defendants for breach of contract. In August 2019, Ms. Ogando connected Mr. Stidham 
with Mr. Hassen, and Mr. Stidham, the Hassen Defendants and the Ogando Defendants 
executed a Joint Legal Services Agreement dated September 3, 2019 ("Joint Retention 
Agreement"). (Ogando Decl. ¶¶ 4, 5 and Exh. A; Harris Decl. ¶ 2 and Exh. A.)  

In addition, Plaintiff asserts causes of action against both the Hassen Defendants and Ogando 
Defendants for fraud and misrepresentation (5th C/A), unfair business practices (7th C/A), elder 
abuse (8th C/A), and declaratory relief (9th C/A) arising out of their joint representation of 
Plaintiff in the Siskiyou Action. 

C. Motion to Compel Arbitration and Joinder 
 

After the action was transferred to this Court, the Hassen Defendants moved to compel 
arbitration of Plaintiff's claims based on the arbitration provision in the September 2019 Joint 
Retention Agreement. On July 26, 2021, the Ogando Defendants filed a joinder in the motion. 
The Ogando Defendants seek to compel arbitration of all claims asserted by Plaintiff in the 
action based on the arbitration provisions of the September 2019 Joint Retention Agreement. 

 
D. Plaintiff's Opposition to Motion and Joinder 

 
Plaintiff filed points and authorities in opposition to the motion and joinder, arguing that the 
arbitration agreement is procedurally and substantively unconscionable and therefore 
unenforceable. (Opp. pp. 6-11.) Plaintiff also contends that disputes with the Ogando 
Defendants that arose under their professional services relationship with Plaintiff prior to the 
September 3, 2019 Joint Retention Agreement are not subject to arbitration, and should not be 
stayed. (Opp, p. 4, ll. 7-18, p. 11, ll. 9-17.) 

The Terms of the Joint Retention Agreement and Arbitration Agreement 

The September 2019 Joint Retention Agreement contains an arbitration agreement which the 

Defendants seek to enforce by the motion and joinder. (Harris Decl. Exh. A, ¶ 10; Ogando Decl. 

Exh. A, ¶ 10.) The text of the arbitration provisions of the Joint Retention Agreement is in bold 

font and the first three paragraphs are also in all capital letters.  

The arbitration agreement provides in part that "ANY DISPUTE BETWEEN YOU AND US . . . 

ARISING OUT OF OR RELATING IN ANY WAY TO OUR REPRESENTATION OF YOU, 

INCLUDING BUT NOT LIMITED TO DISPUTES REGARDING OUR SERVICES, FEES AND 

COSTS, SHALL BE RESOLVED BY BINDING ARBITRATION." There is also a "delegation" 

provision which states in part, "ALL QUESTIONS REGARDING THE ARBITRABILITY OF THE 

DISPUTE, INCLUDING WHETHER WE HAVE AGREED TO ARBITRATE THE DISPUTE, 

SHALL BE DECIDED BY SUCH ARBITRATION. THIS AGREEMENT TO ARBITRATE ALL 

DISPUTES BETWEEN US APPLIES EVEN IF SOME PERSON OR ENTITY CLAIMS THAT 

THIS AGREEMENT IS VOID, VOIDABLE OR UNENFORCEABLE FOR ANY REASON." The 

arbitration agreement further states, "BY AGREEING TO ARBITRATE, ALL PARTIES ARE 
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WAIVING THEIR RIGHT TO A JURY TRIAL AND THEIR RIGHT TO CONDUCT DISCOVERY 

(EXCEPT AS THE ARBITRATOR MAY PERMIT)."  

The arbitration agreement also requires the arbitration to be conducted in the City and County of 

San Francisco pursuant to the Standard Arbitration Rules of ADR Services, Inc. ("ADR") with 

the arbitration to be supervised by ADR.  

Procedure and Burden of Proof on Motion to Compel Arbitration 

"California law establishes 'a presumption in favor of arbitrability.' [Citation omitted.] An 

agreement to submit disputes to arbitration 'is valid, enforceable and irrevocable, save upon 

such grounds as exist for the revocation of any contract.' [Citations omitted.]" (OTO, L.L.C. v. 

Kho (2019) 8 Cal.5th 111, 125 [quoting Engalla v. Permanente Medical Group, Inc. (1997) 15 

Cal.4th 951, 971, and Civil Code § 1281].) (See also Dougherty v. Roseville Heritage Partners 

(2020) 47 Cal.App.5th 93, 101 ("Dougherty") [same].) The Joint Retention Agreement provides 

that California law governs the agreement, which makes California law on arbitration controlling, 

including the provisions of the California Arbitration Act ("CAA"), Code of Civil Procedure § 

1280, et seq. (See Harris Decl. Exh. A, ¶ 12; Ogando Decl. Exh. A; Memo. ISO Joinder pp. 3-4; 

Dennison v. Rosland Capital LLC (2020) 47 Cal.App.5th 204, 209, fn. 1 ["California law, and not 

the Federal Arbitration Act (9 U.S.C. § 1 et seq.), applies to this dispute, because the agreement 

expressly states that the agreement is governed by California law."].) 

The threshold issue of whether a valid and enforceable agreement to arbitrate exists is 

determined under California law and procedures. (Rosenthal v. Great Western Fin. Securities 

Corp. (1996) 14 Cal.4th 394, 413 ("Rosenthal"); Code Civ. Proc. §§ 1281.2, 1290.2.) The 

Hassen Defendants, as the parties moving to compel arbitration, and the Ogando Defendants 

joining in the motion, bear the burden of proving the existence of the arbitration agreement by a 

preponderance of the evidence. (Id.) Once the existence of an arbitration agreement is 

established, the burden is on the party opposing arbitration to prove its defense to the 

enforcement of the agreement. (Alvarez v. Altamed Health Services Corp. (2021) 60 

Cal.App.5th 572, 580.)  

Analysis 

Existence of Arbitration Agreement and Unconsionability Defense to Its Enforcement 

Plaintiff does not deny that he signed the September 3, 2019 Joint Retention Agreement or that 

it has an arbitration agreement. (Opp. p. 5, l. 10 - p. 6, l. 18.) Plaintiff contends the arbitration 

agreement is not enforceable, however, based on the defense of unconscionability under Civil 

Code § 1670.5. (OTO, L.L.C. v. Kho, supra, 8 Cal.5th at 125; Pinnacle Museum Tower Assn. v. 

Pinnacle Market Dev. (US) LLC (2012) 55 Cal.4th 223, 246 ("Pinnacle").)  

The unconscionability defense has two components: procedural and substantive. 

"'The procedural element addresses the circumstances of contract negotiation and formation, 

focusing on oppression or surprise due to unequal bargaining power. [Citations.] Substantive 

unconscionability pertains to the fairness of an agreement's actual terms and to assessments of 

whether they are overly harsh or one-sided.' [Citation omitted.]" (OTO, L.L.C. v. Kho (2019) 8 
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Cal.5th 111, 125 [quoting Pinnacle, supra, 55 Cal.4th at 246.].) Procedural unconscionability 

focuses on "oppression or surprise due to unequal bargaining power" while substantive 

unconscionability relates to "the fairness of an agreement's actual terms and to assessments of 

whether they are overly harsh or one-sided." (Pinnacle, supra, 55 Cal.4th at 246.)  

Both procedural and substantive unconscionability must be present to render an arbitration 

agreement unenforceable, based on a sliding scale such that the greater the procedural 

unconscionability, the lesser the required showing of substantive unconscionability, and vice 

versa. (Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal. 4th 83, 114.) 

(See also OTO, supra, 8 Cal.5th at 125.) Unconscionability is measured at the time the contract 

is made. (Civ. Code § 1670.5(a).) 

"The ultimate issue in every case is whether the terms of the contract are sufficiently unfair, in 

view of all relevant circumstances, that a court should withhold enforcement." (Sanchez v. 

Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 911-12.) With this context, the Court reviews 

the arbitration agreement in this case. 

A. Procedural Unconscionability 

Oppression and surprise are the two primary components of procedural unconscionability. 

(Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 1237, 1243; OTO, supra, 8 Cal.5th at 126.) 

The analysis of whether there is procedural unconscionability begins with a determination 

whether the agreement is a contract of adhesion, typically a non-negotiable form drafted by the 

party seeking to compel arbitration, which indicates oppression. (OTO, supra, 8 Cal.5th at 126.) 

The oppression component also addresses the manner in which the arbitration agreement is 

presented for execution and can include "sharp practices" such as imposing high-pressure 

tactics, duress, or manipulation tactics to obtain the party’s signature. (Baltazar v. Forever 21, 

supra, 62 Cal.4th at 1245.) 

Surprise for purposes of procedural unconscionability arises where the allegedly 

unconscionable term "is hidden within a prolix printed form." (Pinnacle, supra, 55 Cal.4th at 

247.) Surprise can include the physical form of the arbitration provision where it may be hidden 

in a prolix document or contains provisions "beyond the reasonable expectation of the weaker 

party." (Parada v. Superior Court (2009) 176 Cal. App. 4th 1554, 1571.) 

The Joint Retention Agreement is not a pre-printed standard form. However, Plaintiff cites the 

unequal bargaining power of Mr. Stidham, on one hand, and Mr. Hassen and Ms. Ogando as 

attorneys, on the other, and that Mr. Stidham was 81 years old when he signed the Joint 

Retention Agreement. (Opp. p. 9, l. 12.)  

The visual form of the arbitration provisions does not support a finding of procedural 

unconscionability. The arbitration provisions are clearly set forth in block letters and boldface 

type. The terms are generally not set forth in overly long sentences or legalese. 

Plaintiff's Opposition includes a copy of Mr. Stidham's declaration executed by Mr. Stidham 

opposing the motion to transfer venue which describes the circumstances under which he 

signed the Joint Retention Agreement. He states that he initially met with Mr. Hassen and 
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Ms. Ogando on August 27, 2019, and that he received the Joint Retention Agreement letter from 

them several days later on September 3, 2019 at his home. The Joint Retention Agreement was 

clearly drafted by the attorneys, parties with presumptively superior knowledge and bargaining 

power in terms of the drafting of the arbitration provisions of the agreement. 

There is no evidence of any "sharp practices" or high-pressure tactics by the Defendants used 

to compel Mr. Stidham to sign the agreement or precluding him from having time to read and 

consider its terms, or to consult with an advisor or another attorney before signing. Paragraph 

13 of the Joint Retention Agreement specifically indicates Mr. Stidham should consult with other 

counsel or advisors if he wanted independent advice regarding whether to sign. Nevertheless, 

Mr. Stidham's age, the fact he is not a lawyer, and that the document was prepared and 

presented for him to sign by two attorneys suggests some slight degree of procedural 

unconscionability.  

B. Substantive Unconscionability 

 

In general, to find substantive unconscionability, the arbitration agreement must be so overly 

harsh, unduly oppressive, and unreasonably favorable to the more powerful party that it 

undermines the neutrality of the agreement to arbitrate. (Sanchez v. Valencia Holding Co., LLC, 

supra, 61 Cal.4th at 910-11, 913; Armendariz, supra, 24 Cal.4th at 117. "A contract term is not 

substantively unconscionable when it merely gives one side a greater benefit; rather, the term 

must be 'so one-sided as to "shock the conscience." ' " (Pinnacle, supra, 55 Cal.4th at 246 

[quoting 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 1213].) Rather, " 
'[t]he party with the greater bargaining power is permitted to require contractual provisions that 

provide it with additional protections if there is a legitimate commercial need for those 

protections, but the stronger party may not require additional protections merely to maximize its 

advantage over the weaker party.' [Citation.] [Internal quotations omitted.]" (Epstein v. Vision 

Serv. Plan (2020) 56 Cal. App. 5th 223, 239 [quoting Carbajal v. CWPSC, Inc. (2016) 245 

Cal.App.4th 227, 248].) 

Plaintiff contends the arbitration agreement is substantively unconscionable because it (1) 

provides for confidentiality of the arbitration proceedings, except for limited purposes; (2) waives 

Plaintiff's right to a jury trial; (3) requires Plaintiff to arbitrate the claims in San Francisco, and 

submit to venue for an action to compel arbitration or enforce the arbitration award in San 

Francisco, and (4) precludes Plaintiff from conducting discovery. 

1. Confidentiality 

 

The arbitration agreement provides generally that "the arbitration, and all aspects thereof 

(arguments, testimony, evidence, the decision, etc.) shall be confidential" except to the extent 

they are used in a judicial or regulatory proceeding. (Harris Decl. Exh. A, p. 6.) The provision 

applies to all parties and is not one-sided on its face. Plaintiff cites "confidentiality" in a list of 

provisions he contends render the arbitration provision substantively unconscionable 

(Opp. p. 11, l. 6), but Plaintiff does not explain why confidentiality is unfair or overly harsh 

to him and cites no authority which has held such a provision is substantively unconscionable 
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in an arbitration agreement. The Court does not find the mutual confidentiality provision 

unconscionable.  

2. Jury Trial Waiver 

 

Plaintiff cites Dougherty, supra, 47 Cal.App.5th 93, for the proposition that a waiver of the right 

to jury trial renders the arbitration provision substantively unconscionable. The statement in 

Dougherty concerning the pre-dispute jury trial waiver applied to causes of action that were not 

subject to arbitration, not a jury trial waiver as to claims subject to arbitration which necessarily 

results in a waiver of the right to a jury trial. (Dougherty, supra, 47 Cal.App.5th at 101 [arbitration 

agreement substantively unconscionable "because of its . . . advance waiver of jury trial rights 

for any nonarbitrable causes of action."].)  

The Joint Retention Agreement is an acknowledgement by all parties that an agreement to 

resolve their disputes by binding arbitration has the effect of a waiver of the right to a jury trial; 

it is not a waiver of the right to jury trial for nonarbitrable claims.  

3. Venue Provisions 

 

Plaintiff cites Bolter v. Superior Court (2001) 87 Cal.App.4th 900 ("Bolter") in support of the 

substantive unconscionability of the venue provisions. However, that case involved small "mom 

and pop" business franchisees in California and an arbitration provision that required the plaintiff 

to arbitrate the claims in Utah, several states and thousands of miles away. (Id. at 909 

["Because Dry-Chem franchises are by nature small businesses, it is simply not a reasonable or 

affordable option for franchisees to abandon their offices for any length of time to litigate a 

dispute several thousand miles away."].) Plaintiff, who bears the burden of proving substantive 

unconscionability, has not presented any evidence that the venue provisions in San Francisco 

present any particular financial or other burden on Plaintiff, much less such a burden that the 

provision effectively impedes Plaintiff from pursuing his claims against the Defendants, like the 

franchisees were able to demonstrate in Bolter. 

Other than the fact Plaintiff resides in Stanislaus County, Plaintiff has not offered evidence of the 

burden an arbitration in San Francisco imposes on his ability to present his claims, unlike the 

plaintiffs in Bolter who presented substantial and specific evidence demonstrating the significant 

burden litigating in Utah would have imposed on the plaintiffs there. Plaintiff in a footnote in the 

Opposition lists potential witnesses in this action, but the Court has no evidence that those 

persons are likely to be witnesses in any arbitration, evidence of their location, or other evidence 

demonstrating that the venue of the arbitration in San Francisco would impose such a burden or 

impediment to the attendance of the witnesses that the San Francisco venue substantially 

impairs Plaintiff's ability to pursue his claims. Plaintiff voluntarily engaged the two Defendant law 

firms located in Contra Costa County to represent him in the underlying Siskiyou Action. 

The Court does not find that the venue provisions, including requiring arbitration or an 

enforcement action in San Francisco as opposed to Contra Costa County or Siskiyou County, 

is so overly harsh, or so one-sided as to shock the conscious and render the arbitration 
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provision substantively unconscionable. (Pinnacle, supra, 55 Cal.4th at 246; 24 Hour Fitness, 

Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 1213.)  

4. Discovery Limitations  

 

The provision of the arbitration agreement precluding discovery, however, does appear to be 

unfairly one-sided and sufficiently harsh so as to support a finding of substantive 

unconscionability with respect to that provision. As a practical matter, in a dispute with attorneys 

concerning their fees, their performance of services, and their professional negligence, the 

attorneys will be in possession of many of the most critical facts and the relevant documentary 

evidence to the exclusion of the client. Merely turning over a physical client file or bills will 

generally not be enough to provide the client with the evidence the client needs to address the 

attorneys' acts and omissions during the engagement. Precluding discovery, or leaving the right 

to conduct any discovery entirely to the discretion of the arbitrator, creates significantly greater 

detriment to the client than to the attorneys who already have possession of this information. 

This provision creates a significant degree of substantive unconscionability. 

C. Severability 

 

Under Civil Code § 1670.5, upon a finding that a clause in a contract is unconscionable at the 

time it was made, "the court may refuse to enforce the contract, or it may enforce the remainder 

of the contract without the unconscionable clause, or it may so limit the application of any 

unconscionable clause as to avoid any unconscionable result." (Civ. Code § 1670.5(a).) Where 

unconscionability is found, under this statute and the case law, the Court has the option of 

refusing to enforce the agreement or severing and invalidating the specific unconscionable 

provision. (Lange v. Monster Energy Co. (2020) 46 Cal.App.5th 436, 452-453.) The cases 

indicate that refusing to enforce the arbitration agreement should generally be reserved for 

instances in which the arbitration agreement is "permeated" by unconscionability. (Id. at 453 

[quoting Roman v. Superior Court (2009) 172 Cal.App.4th 1462, 1477-1478, quoting 

Armendariz, supra, 24 Cal.4th at 122].)   

The discovery provision that the Court has found is unconscionable is one specific clause of the 

arbitration agreement that can be readily severed, with the remainder of the agreement being 

enforced. The Court finds the clause "AND THEIR RIGHT TO CONDUCT DISCOVERY 

(EXCEPT AS THE ARBITRATOR MAY PERMIT)" can and should be severed but that this 

provision does not so "permeate" the arbitration agreement as to preclude enforcement of the 

remainder of the arbitration agreement. 

D. Scope of Disputes Subject to Arbitration and Delegation Provision 

 

Plaintiff asserts that even if the arbitration agreement is enforceable, the arbitration agreement 

does not cover claims between Mr. Stidham and the Ogando Defendants arising out of their pre-

September 3, 2019 attorney-client relationship, and the lawsuit against the Ogando Defendants 

should therefore not be stayed. (Opp. p. 11, ll. 10-17.) The Ogando Defendants argue that all 

claims against them must be decided by the arbitrator by the terms of the arbitration provision. 
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Ms. Ogando declares the Joint Legal Services Agreement "was to supercede any prior 

agreement" her firm had with Mr. Stidham. (Ogando Decl. ¶ 5.) Both the Hassen Defendants 

and the Ogando Defendants contend that any disputes concerning the scope of claims subject 

to arbitration must be decided by the arbitrator under the delegation clause in the arbitration 

agreement.  

An arbitration agreement is subject to the same rules of interpretation applicable to contracts 

generally. (Flores v. Nature's Best Distribution, LLC (2016) 7 Cal.App.5th 1, 9.) Ordinary 

contract interpretation principles also apply to the interpretation and enforcement of a retainer 

agreement. (Banning Ranch Conservancy v. Superior Court (2011) 193 Cal.App.4th 903, 912-

913.) " 'When language in a contract is clear and explicit, that language governs interpretation.' 

[Citation omitted.]" (Salgado v. Carrows Restaurants, Inc. (2019) 33 Cal.App.5th 356, 359-360 

[quoting Hernandez v. Badger Construction Equipment Co. (1994) 28 Cal.App.4th 1791, 1814 

and Esparza v. Sand & Sea, Inc. (2016) 2 Cal.App.5th 781, 789].) (See also Avery v. Integrated 

Healthcare Holdings, Inc. (2013) 218 Cal.App.4th 50, 60.)  

However, there is a "heightened standard of proof" required to demonstrate that issues of 

arbitrability have been delegated to the arbitrator to decide, rather than the Court. (Aanderud v. 

Superior Court (2017) 13 Cal.App.5th 880, 892.) The Court examines the arbitration provision 

to determine whether there is "clear and unmistakable evidence" of the parties' intent to 

delegate to the arbitrator issues of arbitrability. (Dream Theater, Inc. v. Dream Theater (2004) 

124 Cal.App.4th 547, 553.) (See also Aanderud v. Superior Court, supra, 13 Cal.App.5th at 

891-892.)  

To the extent the delegation provision applies to the determination in arbitration of questions 

regarding "whether we have agreed to arbitrate the dispute," the delegation provision is 

clear and unmistakable. The Court finds that based on this language, the delegation clause 

clearly and unmistakably delegates to the arbitrator the question of whether the parties agreed 

that the claims asserted against the Ogando Defendants arising out of the Ogando Defendants' 

representation prior to execution of the Joint Retention Agreement are to be decided 

by arbitration.  

The delegation provision does not mean that the Court will not ultimately decide any claims 

arising out of the pre-Joint Retention Agreement acts and omissions of the Ogando Defendants. 

If the arbitrator determines the parties did not agree to arbitrate the claims Plaintiff alleges 

against the Ogando Defendants arising out of pre-Joint Retention Agreement acts or omissions, 

then when the arbitration concludes, the Court can take up the determination of those claims at 

that time. 

Stay of Action 

If the Court grants a petition to compel arbitration, the Court also has discretion to stay 

the litigation pending the arbitration, to stay the arbitration pending the litigation, or to grant 

other relief to manage the litigation. (Code Civ. Proc. § 1281.4 ["If a court . . . has ordered 

arbitration of a controversy which is an issue involved in an action or proceeding pending 

before a court of this State, the court in which such action or proceeding is pending shall, 
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upon motion of a party to such action or proceeding, stay the action or proceeding until 

an arbitration is had in accordance with the order to arbitrate or until such earlier time as 

the court specifies."].) Based on the evidence, the Defendants have initiated arbitration 

proceedings. It is appropriate for the Court to stay the action as Defendants request pending 

completion of the arbitration proceedings. 

 

  

 9.  TIME:  9:00   CASE#: MSC21-01013 
CASE NAME: STIDHAM VS. LAW OFFICES 
HEARING ON JOINDER TO MOTION TO COMPEL ARBITRATION 
FILED BY JANINCE C. OGANDO, OGANDO LAW OFFICES 
* TENTATIVE RULING: * 
 
Please see Line 8. 
 

  

10.  TIME:  9:00   CASE#: MSC21-01013 
CASE NAME: STIDHAM VS. LAW OFFICES 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to March 9, 2022 at 8:30 AM in Dept. 33 for status of arbitration.  

  

11.  TIME:  9:00   CASE#: MSC21-01014 
CASE NAME: SEO VS. ALVAI 
HEARING ON MOTION TO STRIKE PORTIONS OF THE 1st AMENDED COMPLAINT 
FILED BY SETAYESH ALAVI 
* TENTATIVE RULING: * 
 

The court rules as follows on defendant’s Motion to Strike. 
 
1. Page 2, lines 16-18.   

 
Plaintiff’s First Amended Complaint alleges causes of action for Trespass, Negligence, 

and Declaratory Relief, arising out of a claim that defendant trespassed onto plaintiff’s property 
to remove a boundary line fence. 

 
The challenged lines state “Plaintiff and his wife are Korean Americans.  When Plaintiff 

presented these [repair] proposals to Defendant, Defendant respond[ed] with the comment, 
‘this is not Korea and things are done differently here.’” 

 
Upon motion, a court may strike “irrelevant, false, or improper matter inserted in any 

pleading.”  (CCP § 436 (a).)  Plaintiff fails to demonstrate that the challenged allegations are 
relevant to any of his causes of action.  Plaintiff argues the challenged allegation is meant to 
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show defendant’s racism toward plaintiff and explain the trespass.  But such explanation is 
unnecessary.  All that must be shown to prove trespass is an intentional entry onto plaintiff’s 
property.  (See CACI 2000.)  The reason for the intentional entry need not be shown. 

 
Therefore, the court grants this motion to strike.  However, in granting the motion to 

strike, the court is not making an advance ruling regarding the admissibility of this evidence.  
That will be determined on a motion in limine or at trial.  Plaintiff is granted leave to amend. 

 
2. The words “and special damages” in Prayer 1. 

 
Prayer 1 requests “compensatory and special damages.”  Special damages are a 

category of damages distinguished from general damages.  Both special and general damages 
are categories of compensatory damages.  A request for special damages when paired with one 
for general damages is not redundant.  But a request for special damages when paired with one 
for compensatory damages is.  Therefore, the court grants this motion to strike.  Leave to 
amend is denied because the court does not want further law and motion work on an issue 
that has this little substance.  The court’s ruling in no way restricts plaintiff’s ability to claim 
whatever types of compensatory damages are available for trespass.  (See CC § 3333, 3334, 
CACI 2031.)   

 
3. Prayer 2. 

 
 Prayer 2 requests “other damages according to proof.”  The court denies this motion to 
strike.  Prayer 2 may be redundant, but it is also innocuous.  It is as vague and permissible as 
Prayer 5, “For such other and further relief as the Court may deem just and proper.”  Defendant 
can pin down plaintiff’s damages claims in discovery. 

 

  

12.  TIME:  9:00   CASE#: MSC21-01138 
CASE NAME: RIZO VS. DIOCESE OF OAKLAND 
HEARING ON MOTION TO FILE COMPLAINT IN INTERVENTION 
FILED BY EMPLOYERS COMPENSATION INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted. 
 

  

13.  TIME:  9:00   CASE#: MSN21-1593 
CASE NAME: MATTER OF RAMSEY LIVING TRUST 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY GERRY G. RAMSEY AND COROLE A. RAMSEY 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
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ADD-ON 

 

 

14  TIME:  9:01   CASE#: MSC20-00944 
CASE NAME: SANCHEZ VS. VAN PHAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Granted. 

 

 

 


